*National language legislation will prevail over translated versions

GOVERNMENT OF ROMANIA

EMERGENCY ORDINANCE

on Public Debt

Having regard to:

· The commitment charges currently paid as a result of the late drawing of the funds from the loans contracted by the Ministry of Economy and Finance and on-lent to the main spending units; 
· The need to finance the state budget deficit as efficiently as possible and with limiting the risks related to the government public debt, by the takeover, as soon as possible, by the Ministry of Economy and Finance, of the operations of the nature of government public debt, for both the extant portfolio and the new loans to be contracted; 

· The complexity and scope of the necessary operations and procedures to be undertaken to allow the takeover, as of 2008, of the operations specific to the government public debt contracted – before the effective date of current emergency ordinance – by either the main spending units with the state guarantee, or the Ministry of Economy and Finance for on-lending to the main spending units, namely the signing of the reception minutes with the main spending units, amending the loan agreements for the loans either directly contracted or guaranteed by the state, as well as the norms for approval or ratification of these agreements, and coordinating them with the steps and the calendar of the 2008 budget draft preparation, for which the deadline set for submission to the government is September 30th, 

Based on art. 115 indent (4) of the Romanian Constitution, as republished, 

The Government of Romania adopts the current emergency ordinance.  

CHAPTER I  GENERAL PROVISIONS

ART. 1 Purpose of the law

The current law sets up the general framework and the principles of the public debt management. 

ART. 2 Definitions

For the purpose of the current law, the terms and the phrases below shall have the following meaning: 

a) permanent budgetary appropriation - the Government’s authorization to ensure continuous resources of the state budget for the payment of principal, interest, fees and other costs arising from the government public debt, in accordance with the legal provisions in force; 
b) The inter-ministerial Committee for Financing, Guarantees and Insurance – the body responsible for approving the financial circumstances regarding the issuance of state guarantees and for on-lending in the form of government public debt obligations, whose structure and competency shall be approved by Government Decision;

c) public debt – the total obligations in the form of government and local public debt; 

d) government public debt – the total state obligations at any moment, from reimbursable financing either committed on contractual basis or guaranteed by the Government through the Ministry of Economy and Finance, in accordance with the dispositions herein; 

d¹) The benchmark government securities are medium or long term financial instruments having the following features: 

    - the coupon rate, as annual interest rate of the benchmark government securities, is set before the issuance thereof and mentioned in the prospectus of issuance; 

    - the issuance date is the settlement date of the benchmark government securities series; 

    - they can be re-opened, with the same features as the initial issuance, namely the ISIN code, the coupon rate, the coupon payment date, the maturity date; the re-opening date is the date when the nominal amount of the benchmark government securities series in circulation is increased; 

    - the coupon is paid annually; the coupon date is a standard date established in the prospectus of issuance; 

   - the interest payment at maturity for these securities is made from the State Treasury budget in observance of the earmarked budget credit ceiling, from title 55.09, art. 30.01, par. 30.01.01 „Interest associated with the direct domestic public debt” and in completion from the state budget, chapter 55.01 "Transactions regarding the public debt and loans”, title 30 "Interest", art. 30.01 "Interest associated with the domestic public debt ";
    - the maturity date is the date of the last coupon; 

    - the accrued interest is the interest calculated for the time interval between the coupon date, previous to the issuance/re-opening date, and the issuance/re-opening date, depending on the coupon rate, using the actual/actual method;

    - the accrued interest shall be announced in the prospectus of issuance of the benchmark securities and shall be payable by the participants of the primary market of government securities on the settlement/re-opening date; 

    - the net price is the price quotation expressed with four decimals multiplied by the individual nominal value of one government security; 

     - the gross price is the sum of the net price and the accrued interest. 

e) local public debt – the total obligations of the territorial units, at any moment, from reimbursable financing either committed on contractual basis or guaranteed by local public administration authorities, in accordance with the dispositions in the current emergency ordinance and the Law 273/2006 on local public finance; 

f) risk fund – the fund established at the Ministry of Economy and Finance and the level of the territorial units by the local public administration authorities, from fees collected from the beneficiaries of on-lending/guarantees, or the beneficiaries of the guarantees granted by the local public administration authorities, as well as any other sources as provided by law; 

g) beneficiary of a guarantee  – the legal person for which it is provided that the reimbursement of the state-guaranteed financing be done from own resources, without prejudice to the state budget or, in the case of guarantees issued to the territorial units, it is provided that the reimbursement be done from the local budgets, as well as from the revenues of the economic operators and public services under the territorial units which benefit of the guarantees issued by those, for which the reimbursement is to be provided from own resources; 

h) guarantee – the commitment by the Government in the name and for the account of the state, through the Ministry of Economy and Finance, or by the territorial units, through the local public administration authorities, in their capacity as guarantor, to pay the outstanding obligations of the beneficiary of the guarantee as they become due, under the provisions of the current emergency ordinance; 

i) public debt service – the total amounts in principal, interest, fees and other costs related to the public debt coming from the reimbursable financing either committed on contractual basis or guaranteed by the Government, through the Ministry of Economy and Finance, or by the territorial units through the local public administration authorities, for any given period; 

j) on-lending – reimbursable financing committed by the state through the Ministry of Economy and Finance and transferred to the beneficiary of the on-lending on the grounds of a subsidiary loan agreement;

k) beneficiary of the on-lending – the legal entity which benefits of on-lending committed by the Ministry of Economy and Finance and the reimbursement of which is to be ensured exclusively from the own revenues of such legal entities, without any prejudice to the state budget or, in the case of territorial units, such reimbursement is to be provided from local budgets;
CHAPTER II  Government Public Debt

ART. 3 Objectives and policy of the government public debt management 
(1) In the management of the government public debt, the Ministry of Economy and Finance’s objective is to ensure the needs for government financing, against the background of minimizing the long-term costs and under limited risk circumstances; 

(2) The instruments intended by the Ministry of Economy and Finance for the purpose of reaching the government public debt objectives are to be set forth through norms to be issued in application of the current emergency ordinance. The regulations in the field issued by the competent European Institutions shall be taken into consideration when defining the debt instruments; 

 (3) For the risk management operations related to the obligations of the nature of government public debt, the Ministry of Economy and Finance may enter into agreements with financial institutions for the use specific instruments, which may stipulate the mutual offset of the obligations resulted between the counterparties, so that a single net obligation of one single party should result at regular intervals, in accordance with the legislation in the field and the norms issued for the application of the current emergency ordinance; 

(31) "The loans for financing the deficit and refinancing the public debt shall be contracted following specific procedures, depending on the type of the selected instrument; these procedures shall be provisioned in the application norms of the current emergency ordinance, and approved by Government Decision; 
(4) The Ministry of Economy and Finance, after consultations with the Romanian National Bank, shall define the government public debt policy on a medium term, which shall be submitted to the Government for approval and to the Romanian Parliament for information purposes; this policy is to be revised annually, or at any moment when required by the market conditions and/or financing needs;

(5) The revenues collected and the expenditures incurred as a result of the operations carried out for the purpose of managing the government public debt, in respect of par. (1), are either state budget or state treasury budget’s revenues and expenditures. 

(6) The management of the Ministry of Economy and Finance and the personnel responsible with the government public debt management shall not be subject to civil, contraventional or criminal liability, as the case may be, where performing in good faith and without serious negligence  any action or task in relation with the performance, under the law, of their government public debt management attributions. 

(7) The bad faith or the serious negligence in performing the government public debt management attributions shall be established by the Ministry of Economy and Finance, on the motivated request by the internal control bodies within the Ministry of Economy and Finance. 

(8) When a prejudice if found, the State through the Ministry of Economy and Finance may take actions against the persons guilty of infringing, with bad faith and/or by serious negligence, their professional obligations of managing the government public debt. 

ART. 4 Contracting the government public debt 

(1) The Government may commit obligations in the form of government public debt, in the name and on behalf of the state, only through the Ministry of Economy and Finance, for the following purposes:

a) covering the deficit in the state budget, to temporarily finance the deficits in the social security budget from previous years, until allocation of ear-marked amounts, to cover temporary current deficits in the state budget and the social security budget; 

b) refinancing and early repayment of the government public debt; 

c) keeping at any moment an appropriate balance in the State Treasury General Current Account, as decided by the Ministry of Economy and Finance, in accordance with the criteria provided in the methodological norms issued according to art. 12 indent (1);

d) financing, pursuant to the law, such programs/projects or needs which are deemed as priorities in the Romanian economy; 

e) sustaining the payment balance in accordance with the Regulation of the European Union Council 322/2002 for establishing a medium term financial assistance mechanism for the payment balance of the Member States. 

(11) By means of exception from the provisions in par. (1), the main spending units may contract obligations of the government public debt nature, for acquisitions in leasing system based on Government Decision, only where the Ministry of Economy and Finance, in its capacity as sole manager of the government public debt, accepts the contracting of government public debt by the main spending units using this financial instrument, after a cost-risk analysis, in observance of the objectives and principles laid down in the government debt management strategy. 

(2) in the case of par. (1) let. d) the beneficiaries of state guarantees, as well as of the on-lending, shall be established by law, for each case, but only after obtaining the opinion of the Inter-ministerial Committee for Financing, Guarantees and Insurance; 

(3) the central public administration authorities may not be the beneficiaries of either state guarantees or on-lending by the Ministry of Economy and Finance;

(4) During one-year time, the Ministry of Economy and Finance shall contract government loans for the purposes provisioned in paragraph (1), regardless of the developments of the funds available in the State Treasury general current account and also regardless of the evolution of the state budget revenues and expenditures during the year. 

(5) The reimbursable financing from the international financial bodies for financing the state budget deficit shall be approved by law. 

(6) The way of approving the operations to contract government public debt shall be established by norms issued for the application of the current emergency ordinance. 

ART. 5 Repayment of government public debt

(1) The reimbursement of the government public debt is an unconditional and irrevocable obligation of the state to repay all the amounts in principal, interest, fees and other costs arising from the reimbursable financing either contracted or guaranteed. The expenditures incurred for the services of assessing the sovereign risk by the rating agencies, as well as the fees, interest, the discount amount and other expenditures arising from the contracting of reimbursable financing in the name and for the account of the state, shall be repaid from the state budget and/or the State Treasury Budget, as the case may be; 
(11) As of the effective date of the Emergency Ordinance 141/2007, the financial influences resulted from the government public debt servicing shall be settled against the State Budget within maximum 30 days after each maturity date. 

(12) For the negative financial influences resulted from payments made previously to the effective date of the current ordinance, the settlement shall be done as previously up until the date of the last maturity of each loan at the latest, and/or after the last settlements with the donors, under each loan. 

(13) Until the settlement with the State Budget the amounts in the nature of those mentioned in par. (11) and par. (12) may be kept in an account opened with the credit implementing institutions in the name and at the disposal of the Ministry of Economy and Finance and shall be capitalized by granting interest.

(2) There will be a permanent budget appropriation for making the payments for the purpose of government public debt servicing. 

(3) The sources for the government public debt service shall be, as applicable, the following: 

a) the funds available in the State Treasury General Current Account; 

b) the reimbursable financing contracted in the name of the state for re-financing the government public debt; 

c) the amounts earmarked to this purpose in the state budget;

c¹)  the State Budget Treasury and in completion the state budget, in the case of interest associated with the benchmark government securities;

d) the amounts collected by the Ministry of Economy and Finance from the beneficiaries of on-lending, under agreements entered into together with such beneficiaries, with respect to the conditions set forth in the agreements for contracting the initial reimbursable financing; 

e) the amounts provided in the budgets of the legal persons which contracted reimbursable financing with a guarantee issued by the state; 

f) the risk fund established at the Ministry of Economy and Finance, for the situations where the beneficiaries of the guarantees/on-lending fail to pay their obligations as stipulated in the agreements concluded with the Ministry of Economy and Finance;

f1) the amounts collected in the State Treasury, on behalf of the loans contracted by the spending units with the guarantee of the State, or contracted by the Ministry of Economy and Finance for on-lending to the spending units, which were taken over for management by the Ministry of Economy and Finance in accordance with the provisions in art. 14;  

g) other sources, pursuant to the law;

(4) The National Bank of Romania, based on agreements concluded with the Ministry of Economy and Finance, may act as agent of the state for the reimbursement of the government public debt contracted in any currency other than the domestic currency, as well as for the staging of government securities auctions on the domestic market; 

(5) For the activities developed through the National Bank of Romania, in accordance with par. 4, in the capacity of the latter as agent of the state for the reimbursement of the government public debt and the placement of government securities issuances to third parties, the Ministry of Economy and Finance has the right to pay fees from the state budget, with the rates for such fees to be agreed on by both parties. 

ART. 6 The risk fund for the Government public debt

(1) For the purpose of covering the financial risk arising form state guarantees and on-lending, a risk fund shall be established;

(2) The level of the fee to the risk fund payable by the territorial units shall be set as inferior to the level calculated in accordance with the procedures provisioned in the methodological norms issued based on art. 12 par. (1), by joint order of the minister of economy and finance and the minister of interior and administration reform, after consultation with the Local Public Finance Committee, established under the Law 273/2006 on the local public finance, as subsequently completed; 

(3) The sources for such risk funds shall be: 

a)    the amounts collected in fees from the beneficiaries of on-lending/guarantees; 

b) the amounts collected from the beneficiaries of on-lending/guarantees in principal, interest, fees and other costs arising from the reimbursable financing guaranteed or on-lent by the state, which are paid by the Ministry of Economy and Finance, in the name of the beneficiary of the guarantee or on-lending; 

c) interest on the available amounts in the risk fund; 

d) penalties for late payment, established at the level of the penalties set for the failure to pay fiscal obligation on time, applicable to beneficiaries of guarantees or on-lending for the failure to pay within the deadline the fees for the risk fund and the amounts in principal, interest, fees and other costs related to reimbursable financing; 

e) amounts recovered pursuant to the law; 

f) fund allocated to this purpose by the state budget; 

(4) The amounts included in the risk fund are to be used for the payment of the obligations arising from state guarantees and on-lending, for the beneficiaries of guarantees and on-lending which do not hold, at the moment when such obligations become due, the necessary own financial resources to pay these obligations. 

(5) The risk fund is managed by the Ministry of Economy and Finance, according to the law, through the State Treasury General Current Account, with respect to the security, the liquidity and the efficiency of the funds. 

(6) The amounts available in the risk fund shall be balanced, at the end of the year, with the state budget to the extent of the amounts allocated from this budget. The available amounts remained in the risk fund after regularization with the state budget at the end of the year shall be carried forward to the following year, with the same destination. 

ART. 7 Recovery of the amounts paid by the Ministry of Economy and Finance in the account of the beneficiaries of guarantees or the beneficiaries of on-lending 

 (1) The amounts paid at maturity by the Ministry of Economy and Finance, in its capacity as borrower or guarantor, on behalf of the beneficiaries of on-lending or State guarantees, as a result of the lack of the latter’s resources, in principal, interest, fees and other costs, the fees that the latter fail to pay to the risk fund, the penalties for late payment of these debt categories as well as the debts resulted from the loans granted from the State Treasury General Account, shall be subject to the legal regime of fiscal receivables and shall be recovered in accordance with the legislation in force on the collection of fiscal receivables, by the fiscal bodies on whose territory the beneficiaries of on-lending or guarantees have their fiscal residence, based on the written documents drawn up by the special directorates within the Ministry of Economy and Finance in which, on the maturity date, the amounts to be recovered are stated and which represent, when issued, a writ of receivable, to become, according to the law, a writ of execution. Where the Courts of Law ruled with regard to these amounts, the forced execution shall be implemented based on the legal final and irrevocable decision which, according to the law, is a writ of execution.
(2) The amounts recovered under the current article shall be used to replenish the risk fund for the Government public debt.

ART. 8 Reporting of the government public debt 

The Ministry of Economy and Finance issues an annual report regarding the Government public debt and submits it to the Government for approval. The approved version of the report is sent to the Parliament  for information purposes, but no later than June 30 of the year following the year which is reported. 

CHAPTER III Penalties
ART. 9

1) The use or the submission of forged, inaccurate or incomplete data for the purpose of receiving the necessary approvals or the guarantees needed for the reimbursable financing provided by the current emergency ordinance, which results in unduly obtaining such funds, shall be regarded as a felony and punished by 3 to 10 years in prison.  

2) If the offense provided in par. (1) produces extremely serious consequences, the punishment shall be 5 to 15 years in prison and the interdiction to exercise certain rights. 

3) Attempted felony shall be punished. 

ART. 10

(1) The modification, without respecting the legal provisions, of the destination of funds from reimbursable financing, either directly contracted or guaranteed by the state or by the territorial units, to other purposes than those for which such funds were approved or guaranteed, shall be regarded as felony and punished by 6 months to 5 years in prison. 

(2) If the offense provided in par. (1) produces extremely serious consequences, the punishment shall be 5 to 15 years in prison and the interdiction to exercise certain rights. 

(3) Attempted felony shall be punished.

ART. 11

(1) The failure to observe the reporting obligations by the beneficiaries of loans which represent public debt, in accordance with the norms issued to this purpose in application of the current emergency ordinance, shall be regarded as contravention and fined by 10,000 to 30,000 lei. 
(2) The finding of the contraventions and the application of the fines shall be executed by the competent fiscal bodies, pursuant to the law. 

(3) The dispositions of par. (1) and (2) shall be completed with the provisions of the Government Ordinance 2/2001 on the legal regime of contraventions, as approved with revisions and completions by the Law 180/2002, as amended. 

CHAPTER IV  Final and transitory provisions

Art. 12

(1)   At the proposal of the Ministry of Economy and Finance and the Ministry of Interior and Administration Reform, the Government shall approve methodological norms for the application of the current emergency ordinance, within 30 days after the effective date of the current emergency ordinance; 

(2)   The recording and reporting method for the public debt shall be set in the methodological norms provisioned in par (1). 

Art. 13  For contracting and managing the local public debt, the provisions in Law 273/2006 on local public finance, as subsequently completed, shall apply. 

Art. 14 (1) Starting with January 1, 2009, the Ministry of Economy and Finance shall take over for administration the following categories of loan agreements, but only after prior approval by the donors: 
a) Loan agreements contracted by the main spending units with the State guarantee, or contracted by the Ministry of Economy and Finance for on-lending to the main spending units, for which the reimbursement source is the State Budget through the budget of the borrower/beneficiary of on-lending, the social security budget and the unemployment budget, as reflected in the normative acts for ratification/granting of the loan agreement; 
b) The loan agreements concluded by the Ministry of Economy and Finance and the economic operators with the donor banks, under tri-party arrangements, for which the reimbursement source is 100% the State Budget, through the budget of the coordinating main spending unit of the economic operator signatory of the loan agreement, as reflected in the normative acts for ratification/granting of the loan agreement; where the normative act for ratification/granting of these loan agreements specifies as reimbursement source the own resources of the economic operators and in completion the State Budget, this will be considered the rightful obligation of the economic operator beneficiary of the loan and, consequently, shall not be taken over as the responsibility of the Ministry of Economy and Finance for the purposes of the current GEO. 
c) The loan agreements contracted by the economic operators and guaranteed by the State, through the Ministry of Economy and Finance, for which the reimbursement source is 100% the State Budget through the main spending unit which is the coordinator of the economic operator signatory of the loan agreement, as reflected in the normative acts as reflected in the normative acts for ratification/granting of the loan agreement.
(2) Starting with January 1, 2009, in the budgets of the main spending units of the State Budget, the social security budget and the unemployment budget, no budgetary credits shall be approved for payment of the principal, interest, fees and other costs elated to the domestic and foreign loans contracted by the main spending units and/or the economic operators with the State guarantee, or contracted by the Ministry of Economy and Finance for on-lending, as defined in par. (1), for which the reimbursement sources are the State Budget, the social security budget and the unemployment budget. 

(3) In application of the provisions in par. (1), the Ministry of Economy and Finance shall secure the inclusion in the State Budget, through the budget of the Ministry of Economy and Finance – General Actions, the necessary funds to service the public debt associated with the foreign and domestic loans contracted by the spending units with the guarantee of the State or contracted by the Ministry of Economy and Finance for on-lending to the spending units. 

(4) Starting with January 1, 2009, in the budgets of the main spending units of the state budget, the social security budget and the unemployment budget, shall no longer be included any amounts allocated from domestic and foreign loans contracted by the main spending units and/or the economic operators with the state guarantee, or contracted for on-lending by the Ministry of Economy and Finance  as defined in par. (1), for which the reimbursement sources are the state budget, the social security budget and the unemployment budget, except for the amounts associated with the letters of credit opened and operational after January 1, 2009 as well, which shall continue to be included in the budget of the main spending unit in the form of amounts allocated from foreign credit entries. 

(5) The expenditures equivalent to the amounts un-drawn from the loans provisioned in par. (4) shall be included in the budgets of the main spending units of the state budget, the social security budget and the unemployment budget, under the amounts allocated from these budgets, with the exception of the amounts associated with the letters of credit opened and operational after January 1, 2009 as well, which shall continue to be included in the budget of the main spending unit in the form of amounts allocated from foreign credit entries. 

(6) The Ministry of economy and Finance shall draw from the loans provisioned in par. (4) and use the respective amounts to finance the state budget deficit and to make the foreign payment for the service the government public debt. 

(7) The financial liability resulted from the application of the current article shall be taken over by the Ministry of Economy and Finance based on a reception minute to be concluded with the main spending units for the budgets in question and/or the economic operators who have such liability. Such reception minutes shall be signed before December 31, 2008. 
(8) The proposals for the 2009 state budget draft, for the application of the provisions herein, shall be developed by the Ministry of Economy and Finance in cooperation with the main spending units and/or the economic operators involved in the application of these provisions.
(9) Before August 1, 2008, the loan agreements for the loans contracted directly or guaranteed by the State, as well as the acts for approving or ratifying these agreements shall be consequently amended, to allow the application of the current article. In case the consent of the foreign financing entities is not obtained, the provisions in the loan agreement concluded with such entities shall be applied, as well as the provisions in the acts for approving or ratifying the agreements concluded before the effective date of the current emergency ordinance.    
(10) All expenditures triggered by the amendment of the loan agreements contracted directly or guaranteed by the state in accordance with the provisions in par. (9) shall be covered from the state budget, through the budget of the Ministry of Economy and Finance – General Actions. 

ART. 15

(1) On the effective date of the current emergency ordinance, the Public Debt Law no. 313/2004, published in the Romanian Official Gazette, part I, no. 577 of June 29, 2004, as amended, shall be repealed as well as the provisions in art. 77, par. (1), let. c) and d), and from par. 2 – the norms for reference to the par. (1) let. c) and d), in Law 273/2006 on the local public finance as subsequently amended; 

(11) On the effective date of the Emergency Ordinance 141/2007 the paragraph (1) in art. 3, Section 2, Chapter I in the Government Ordinance  41/2005 on regulating a number of financial measures, published in the Romania’s Official Gazette, Part I, nr. 677 of July 28, 2005, as approved with amendments and completions in Law 97/2006, as subsequently amended, shall be repealed. 

(2) On the effective date of the current emergency ordinance, the reference in art. 20 of the Public Debt Law 313/2004 in art. 4 par. (1) of the GEO 111/2006 on financing a number of investment projects for each a period longer than one year is needed before completion, shall be regarded as reference to the art. 3 in the current emergency ordinance;

(3) The public debt contracting procedures under way on the effective date of the current emergency ordinance shall be finalized in accordance with the procedures in force at the date when such procedures were initiated, respecting the provisions in art. 14; 
(4) The active loans on the effective date of the current emergency ordinance shall be carried on in accordance with the procedures established by the applicable legislation up to that date, except for the situations provisioned in art. 14. 
PRIME–MINISTER

CĂLIN POPESCU-TARICEANU

Bucharest,   ..............

Nr. .......
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